AGENDA

OF ORDINARY
COUNCIL MEETING

HELD ON
TUESDAY 9 MAY 2017
AT 6.30PM

SUMMONS

You are advised that a Meeting of Council has been called by the Chief Executive Officer on
Tuesday, 9 May 2017 in Council Chamber, 25 Ferres Boulevard, South Morang at 6.30PM
for the transaction of the following business.
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ORDER OF BUSINESS

The Acting Chief Executive Officer submits the following business:

1. OPENING ...

1.1 MEETING OPENING AND PRAYER .....ccciiiiiiiiiii e

1.2 ACKNOWLEDGMENT OF TR ADITIONAL OWNERS STATEMENT

1.3 PRESENT ...
2. APOLOGIES ...ttt e e e e e e e enne
3. DECLARATIONS OF INTEREST ..ottt
4. CONFIRMATION OF MINUTES OF PREVIOUS MEETING.........ccccceeeeinenen.

5. CONSIDERATION AND AC TION ON PETITIONS AND JOINT LETTERS ..

5.1 PETITIONS ..o e e

NIL REPORTS ...

52 JOINT LETTERS ...

NIL REPORTS ..o

6. OFFICERS' REPORTS ...t
6.1 PLANNING AND MAJOR P ROJECTS ...

6.1.1 8 DOREEN ROGEN WAY, SOUTH MORANG (RIVERSIDE
COMMUNITY ACTIVITY CENTRE) - AMEND PLANNING
PERMIT TO ALLOW AN INCREASE IN THE NUMBER OF
PEOPLE ON THE PREMISES AT ANY ONE TIME, A
REDUCTION IN THE STANDARD CAR PARKING
REQUIREMENTS AND TO EXTEND THE OPERATING

HOURS ...

6.1.2 48 BEECH STREET, WHITTLESEA - REQUEST FOR
EXTENSION OF TIME TO PLANNING PERMIT - MOTEL,
FUNCTION CENTRE, RESTAURANT AND CARETAKER'S

6.1.3 2016/17 THIRD QUARTER NEW WORKS PROGRAM

REPORT ..

6.2 COMMUNITY SERVICES ..o
NIL REPORTS ...

6.3 CITY TRANSPORT AND PRESENTATION .....cooiiiiiiiiiiiiieeeeeeeeii,
6.3.1 ROAD AND PUBLIC TRANSPORT PLAN .....cccooviiiiiiiiiiinnnnn,

6.4 CORPORATE SERVICES ..ot

6.4.1 FINANCIAL PERFORMANCE REPORT FOR THE PERIOD

ENDED 31 MARCH 2017 .....iiiiiiiiiiiiiiiiie e
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10.

11.

12.

13.

6.5 PARTNERSHIPS & ENGAGEMENT .....coooiiiiii, 135
6.5.1 ASSEMBLIES OF COUNCILLORS -9 MAY 2017 ........cuvvvviiininnnns 135
6.6 EXECUTIVE SERVICES. ... ..o 139
NIL REPORTS ... 139
NOTICES OF MOTION ...ouiiiiiiiiiiiiiiiiiiiiiiiiii bbb 141

7.1 NOTICE OF MOTION - 824 1 ASSURANCE AUDIT
FOLLOWING DEPARTURE OF THE CHIEF EXECUTIVE

OFFICER ..o e 141
QUESTIONS TO OFFICERS .....coiiiiiiii 143
URGENT BUSINESS ... et e e 143
REPORTS FROM DELEGATES APPOINTED BY COUNCIL TO OTHER
BODIES ... e 143
QUESTIONS TO COUNCILLORS ... 143
CONFIDENTIAL BUSINES S... ..ottt e e e e eennes 145
12.1 PLANNING AND MAJOR P ROJECTS.....coiiiiiiiiieiiieee e 145

12.1.1 DESIGN SERVICES FOR REDEVELOPMENT OF MILL
PARK LEISURE CENTRE CONTRACT 2016-6 -
CONTRACT VARIATION REPORT ... 145

12.2 COMMUNITY SERVICES ... 147

12.2.1 PROVISION OF HACC PROPERTY MAINTENANCE
SERVICES CONTRACT SR111207 - CONTRACT

VARIATION REPORT ... 147
12.3 CITY TRANSPORT AND PRESENTATION ....ccoiiiiiiiii e 149
12.3.1 PROVISION OF PRE-BOOKED KERBSIDE GREENWASTE........ 149

12.3.2 SUPPLY AND INSTALLATION OF IRRIGATION SYSTEM
MOSAIC OVALS - CONTRACT CT1213123 -

FINALISATION REPORT ... 151
12.4 CORPORATE SERVICES ... 153
12.4.1 TEMPORARY AGENCY STAFF MANAGEMENT SYSTEM -
VARIATION REPORT - CONTRACT 2014-190 .......ccovvivviviiennnnnnnn. 153
12.5 PARTNERSHIPS & ENGAGEMENT ..ot 155
NIL REPORTS ...t e e e e e 155
12.6 EXECUTIVE SERVICES. ..ot 157
12.6.1 MEETINGS OF THE CHIEF EXECUTIVE OFFICER 10
APRIL TO 28 APRIL 2017 ..coiiiiiiieeeeeeeeeei et 157
CLOSURE ...t e et e e e e et n e e e e ennne 159
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Note:

At Council s discretion, dcdorlanamevithtSectiom 89mod the
Local Government Act 1989. The provision which is likely to be relied upon to enable closure
is set out in each item. These reports are not available for public distribution.

Question Time:

During the meeting, Council will answer guestions from residents and ratepayers. Questions
should be submitted in writing before the start of the meeting unless this unreasonably
prevents or hinders you from participating. A Question Time form can be downloaded from
Counci | &and vopids sfithe form are available at the meeting.

Council is committed to ensuring that all residents and ratepayers of the municipality may

contribute to Council 6s d e inmwehaetspecial rpquicroents, $

please telephone the Governance Team prior to any Council Meeting on 9217 2294.

D

Large Attachments:

Where large attachments form part of the Report, due to the size of the attachments T a copy
has not been provided in the Agenda document

Copies of these attachments are available for inspection by the public at the following
locations:

a)  Council offices at 25 Ferres Boulevard, South Morang; and

b) Whittlesea City Ciowwnwhitle€ea.vicigovawe r net si t e
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1. OPENING

11 MEETING OPENING AND PRAYER
The Acting Chief Executive Officer will open the meeting with the reading of the
prayers:

Almighty God, we humbly beseech thee, to vouchsafe thy blessing upon this council.
Direct and prosper its deliberations to the advancement of thy glory and the true
welfare of the people of the Whittlesea City Council.

Our father who art in heaven, hallowed be thy name, Thy kingdom come, Thy will be
done in earth as it is in heaven. Give us this day our daily bread and forgive us our
trespasses as we forgive them that trespass against us; and lead us not into
temptation but deliver us from evil, For thine is the kingdom, the power and the glory,
for ever and ever.

Amen

1.2 ACKNOWLEDGMENT OF TR ADITIONAL OWNERS STATEMENT

The Mayor will read the following Acknowledgement of Traditional Owners Statement.
On behalf of the Whittlesea City Council | recognise the rich Aboriginal heritage of

this country and acknowledge the Wurundjeri Willum Clan as the traditional owners of
this place.

13 PRESENT
2. APOLOGIES
3. DECLARATIONS OF INTEREST

4, CONFIRMATION OF MINUTES OF PREVIOUS MEETING
Ordinary Meeting of Council held 18 April 2017
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5. CONSIDERATION AND ACTION ON PETITIONS AND JOINT LETTER S
5.1 PETITIONS

NIL REPORTS
5.2 JOINT LETTERS

NIL REPORTS
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6. OFFICERS' REPORTS
6.1 PLANNING AND MAJOR P ROJECTS

6.1.1 8 DOREEN ROGEN WAY, SOUTH MORANG (RIVERSIDE COMMUNITY ACTIVITY
CENTRE) - AMEND PLANNING PERMIT TO ALLOW AN INCREA SE IN THE
NUMBER OF PEOPLE ON THE PREMISES AT ANY ONE TIME, A REDUCTION IN
THE STANDARD CAR PAR KING REQUIREMENTS AND TO EXTEND THE
OPERATING HOURS

File No: 705556
Attachments: 1 Locality Maps
2 Development Plans
Responsible Officer: Director Planning & Major Projects
Author: Planning Officer
APPLICANT: Riverside Community Activity Centre Inc.
COUNCIL POLICY: Nil
ZONING: General Residential Zone
OVERLAY: Bushfire Management Overlay

Development Contributions Plan Overlay (Schedule3)

Vegetation Protection Overlay (Schedule 1)

REFERRAL: Nil
OBJECTIONS: Five (including a petition  with 53 signatures )
RECOMMENDATION: That Council approve the application with conditions

REPORT

EXECUTIVE SUMMARY

It is proposed to amend the planning permit relating to the Riverside Community Activity
Centre. The Centre was established in 2000 on a Council-owned reserve. The amendment
request has been lodged by the operator in response to increased community need. The
amendment seeks to allow an increase in patron numbers from 100 to 200. Based on the
current car parking provisions this would require a reduction in car parking requirements to
facilitate this outcome. The application also requests that the current operating hours be
increased.

Advertising of the proposal resulted in five objections being received including a petition with
53 signatures from the Friends of South Morang Inc. The grounds of objection relate to
insufficient car parking, inadequate traffic flow within the surrounding road network, increase
in noise and vandalism, poor facility management, inappropriate operating hours and
property devaluation.

The proposal has been assessed under the provisions of the Whittlesea Planning Scheme
and subject to conditions, found to be generally consistent with these provisions. Based on

ltem 6.1.1 Page 13
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traffic engineering advice and amenity considerations, this report supports an increase in
patron numbers to 140 to cater for strong community demand and finds that parking
provision for this increased number, both on and off site, can be reasonably accommodated
without unreasonable impacts on the amenity and safety of residents. However this report
finds that the request for an increase in hours to 12.30am for two proposed evenings is
excessive and is likely to adversely affect the amenity of surrounding residential areas.
Reduced hours are therefore proposed. Subject to these changes it is recommended that
Council approve aspects of the application with conditions.

SITE AND SURROUNDING AREA

The subject site (a Council reserve) is located within an established residential precinct on
the south side of Doreen Rogen Way approximately 450m south of Gorge Road, South
Morang (see Attachment 1). The site is irregular in shape with a street frontage of
approximately 28m along Doreen Rogen Way and a total site area of 2.32ha. The site
contains the existing Riverside Community Activity Centre constructed in March 2000 (see
Attachment 2), ancillary car parking with 31 on site car parking spaces and an adjacent
public reserve used for recreational purposes which provides an additional 12 indented car
spaces. Vehicular access is provided via two existing concrete crossings along Doreen
Rogen Way.

The surrounding area is generally characterised by residential land uses comprising single
dwellings some of which are directly opposite and adjacent to the community activity centre.
The South Morang Primary School is located approximately 80m to the north of the subject
site with frontages to Riverside Drive and Gorge Road, however no direct frontage to Doreen
Rogen Way.

RESTRICTIONS AND EASEMENTS

The Certificate of Title for the property shows that the site is not affected by any restrictive
covenants or Section 173 Agreements. The land is however encumbered by a number of
service easements that traverse the south and southeast portion of the land.

BACKGROUND

Planning Permit No. 705556 was issued under delegation by planning officers on 7
December 1999 to allow the use and development of the land for the purpose of a place of
assembly (community activity centre). The granting of a permit was necessary because the
land had not at that time been placed in a Public Use Zone under which the use and
development of land for Local Government purpose is generally exempt from the need to
obtain a planning permit.

Advertising of the original proposal was carried out via way of written notice to adjoining and
adjacent owner/occupiers and a sign placed on site. No objections were received at the
completion of the advertising period and the planning permit was subsequently issued, which
included conditions capping the total number of patrons to 100 based on car parking
provision.

DETAILS OF REQUEST FOR AMENDMENT TO PERMIT

It is proposed to amend the permit to allow an increase in the number of people on the
premises at any one time from 100 to 200. The amendment seeks a reduction in the
standard car parking requirements to accommodate the proposed increase in patronage.
The proposal also proposes an increase in the existing permitted operating hours (currently
8.00am to 10.00pm each day). The proposed operating hours are:

Monday to Thursday 7.00am to 10.00pm
Friday 7.00am to 12.30am (extending into Saturday morning)
Saturday 7.00am to 12.30am (extending into Sunday morning)

ltem 6.1.1 Page 14
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Sunday 8.00am to 10.00pm.

PUBLIC NOTIFICATION

Advertising of the application was undertaken in the form of a written notice to abutting and
opposite property owners/ occupiers. Three sign:e
frontages (along Doreen Rogen Way and Kangaroo Terrace). At the completion of the

advertising period, five objections were received, including one petition with 53 signatures

(see Attachment 1 for location of objectors and signatories). The grounds of objection can

be summarised as follows:

1. Insufficient car parking and inadequate traffic flow.

2 Poor facility management.

3. Inappropriate operating hours including increase in noise and vandalism.
4 Property devaluation.

PLANNING ASSESSMENT

In accordance with Section 72 of the Planning and Environment Act 1987, a person who is
entitled to use or develop land in accordance with a permit may apply to the Responsible
Authority for an amendment to the permit. The responsible authority may approve an
amendment to any endorsed plan or planning permit.

An assessment of the proposal has been undertaken as follows:

State Planning Polic y Framework

Clause 19 (Infrastructure) requires that social infrastructure should be provided in a way that

i s efficient, equitabl e, accessibl e and ti mely
providing land for a range of accessible community resources such as education, cultural
health and community support facilities. o St at e

(Clause 11.06-5) seek to o6plan and design community pl a
as the population changes and differentpat t erns of work and soci al [

The community activity centre is existing and therefore consistent with State policy and the
proposal seeks to increase utilisation of the site for the benefit of the community.

Zoning

The subject site is located within the General Residential Zone (Clause 32.08). One of the

key purposes for this zone is to @llow educational, recreational, religious, community and a

limited range of other non-residential uses to serve local community needs in appropriate

|l ocati onso. The existing place of assembly (cc
under the zone provisions. It should be noted that there are no buildings and works

proposed as part of this amendment application.

The increase in capacity is to continue to service the needs of the community, however this
must be balanced with parking demand and provision, and the associated amenity impacts
that can be caused on the surrounding residents. Additionally, the increase in hours
associated with increased capacity must also be carefully considered as the building is a
primarily a community centre and not a function centre. It is also located within a residential
area where amenity considerations are higher.

A response to these two critical aspects is included within the parking assessment and
response to objectors concerns below.

Overlay controls
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The subject land is affected by the Vegetation Protection Overlay (Schedule 1), Wildfire
Management Overlay and Development Contributions Plan Overlay (Schedule 3). As no
additional development is proposed as part of the amended application these overlay
provisions are not relevant to the assessment of the application.

Particular Provisions

Clause 52.06 of the Whittlesea Planning Scheme prescribes the rate and design standards
for car parking spaces required on site. Pursuant to this clause the following car spaces are
required for a place of assembly under the proposed patron numbers:

Clause 52.06 Number of No. of spaces No. of spaces Shortfall of
Car Parking patrons required provided spaces
Rate

0.3 car spaces 200 60 31 29

to each patron

permitted

Based on the above assessment, the proposed patron numbers will generate a shortfall of 29
spaces. The subject site includes 31 car parking spaces (including two accessible spaces)
on site. These spaces are solely for the use of the community activity centre.

Where the number of parking spaces required for a use is not provided on site, a planning
permit may be granted to reduce the parking requirements.

Council 6s traffic engineers have previously conc
the community activity centre and surrounding area within a 150m radius of the centre. The
investigations included car parking surveys that were conducted from Monday 17 August to
Sunday 23 August 2015 using video recordings to count vehicles parking in the community

activity centre and surrounding area. The following table shows the results of this survey.

Parking Locations No. of spaces % of Maximum No. of

available occupancy rate as at | unoccupied

17/08/15 to 23/08/15 spaces
31 97%* 1
Community activity centre car (including 2 )
park accessible 90% 3
spaces)
On-street Car Park 2 3
0
Indented parking area on Doreen 5 100% 0
Rogen Way (north-south section)
On-street Car Park 3 3
0
Indented parking area on Doreen ! 100% 0
Rogen Way (east-west section)
Kerbside in Kangaroo Terrace 18 17% 15
Kerbside in Doreen Rogen Way 36 17% 30
Kerbside in Stanley Jones Drive 28 36% 18
Total 125 42% 67
Notes : 1. Sunday afternoon
2. Thursday afternoon
3. 3:30pm to 3:45pm school days i this parking within 100m of Morang South Primary School rear
gate.
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In summary, the surveys concluded that during the peak community activity centre
occupancy/usage period, the parking occupancy in the community activity centre car park
and in the surrounding road network (within a 150m radius) reached a rate of 42% with at
least 67 car parking spaces available. Although these surveys were undertaken

approximately two years ago, Council 6s traffi

these surveys remain valid as there has been no significant change to the car parking
conditions both on site and within the surrounding road network since the time the surveys
were conducted.

These surveys were also conducted in response to previous requests from the committee of
management for additional parking due to overlap demands associated with the school. It is
noted that parking demand associated with a school is temporary in nature and restricted to
drop off and pick up times.

While on-street parking availability may be prevalent and there is the potential for visitors to
park lawfully within the surrounding road network, it is also reasonable that residential
amenity be maintained and that opportunities for resident on-street visitor parking also be
maintained. In this context it is considered more appropriate to take into consideration only
the indented parking associated with the adjacent park which provides an additional 12
spaces that are approximately 100m from the Community Centre. Using the planning
scheme rate of 0.3 spaces for each patron, these 12 spaces support an expansion of up to a
further 40 patrons under the planning scheme. As these spaces are also shared with the
park, there may at times be some overspill into available on-street parking in Doreen Rogen
Way in the immediate vicinity of the community centre, however this would only be at peak
times of use and is unlikely to extend further into the surrounding street network.

On this basis, it is considered appropriate to allow a modest increase in patron numbers by
40 to a total of 140 at any one time to achieve a balance between minimising the impact on
the residential amenity of the area and ensuring access and utilisation of facilities that serve
the community. The indented spaces are in close proximity of the building and do not
significantly impede traffic flow. When considering a reduction in required car parking
provision, a responsible authority must have regard to the amenity of the locality and any
increased noise or disturbance to dwellings and residents.

COMMENTS ON GROUNDS OF OBJECTION
1. Insufficient car parking and inadequate traffic flow

Concerns have been raised that there is insufficient car parking available on site to
accommodate the proposed increase in people on the premises at any one time and
that this would affect traffic flow within the surrounding road network. It is the view of
Council traffic engineers that the potential impact in terms of increased demand for car
parking on site and within the local road network will be minimal. Notwithstanding,
amenity consideration are paramount in a residential area and a modest increase of an
additional 40 patrons is considered more appropriate to ensure that there will not be
any major traffic or car parking concerns.

2. Poor facility managemen t.

Objectors have raised concerns that the community activity centre is being poorly run.
It is alleged that user groups are leaving the facility due to their concerns not being
addressed by the committee of management. Any allegations relating to the running of
the centre are not directly relevant to the current application. Consideration is provided
to patron numbers, parking impacts, amenity impacts and hours of operation
irrespective of who is operating the centre.

ltem 6.1.1 Page 17
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3. Inappropriate operating hours  including increase in noise and vandalism.

The community activity centre is currently permitted to operate between the hours of
8.00am to 10.00pm each day. The amendment application proposes that these hours
be increased to meet community needs. This would involve an additional hour in the
morning between Monday to Saturday and extended hours on weekends to allow for
private functions to take place on Friday and Saturdays between the hours of 7.00am
to 12.30am. While the additional hour in the morning is considered to be appropriate
and unlikely to have a detrimental impact on the surrounding residential properties, the
proposed additional two-and-a-half hours from 10.00pm to 12.30am on Friday to
Saturdays are considered to be excessive and are not supported given the sensitive
residential interface between the community activity centre and residential properties.
It is also noted that the purpose of these extended hours would primarily be for private
functions rather than community events and it must be noted that this is primary a
community facility within a residential area and not a function centre.

4. Property devaluation.

It has been consistently upheld by the Victorian Civil and Administrative Tribunal
(VCAT) that property devaluation is not a relevant planning consideration.

DECLARATIONS OF CONFLICTS OF INTEREST

Under section 80C of the Local Government Act 1989 officers providing advice to Council
must disclose any interests, including the type of interest.

The Responsible Officer reviewing this report, having made enquiries with the relevant
members of staff, reports that no disclosable interests have been raised in relation to this
report.

CONCLUSION

The application has been assessed against the relevant provisions of the Whittlesea
Planning Scheme. An increase in the number of patrons and hours of operations is
supported. However, because of the residential context of the community activity centre this
increase in usage must be modest. It is recommended that the application be conditionally
approved subject to the limitations set out in this report.

RECOMMENDATION

THAT Council resolve to approve the request to amend Planning Permit No. 705556
relating to the Riverside Com munity Activity Centre at 8 Doreen Rogen Way, South
Morang and issue a Notice of Decision to Grant a Permit for

1. The permit preamble to include a reduction in the standard car parking
requirements.

2.  Condition No. 2 of the permit to be reworded to read

The total number of people on the premises at any one time must not
exceed 140.

3. Condition No. 6 of the permit amended to read:

The use may operate only between the hours of:
Monday to Saturday 7.00am to 10.00pm
Sunday 8.00am to 10.00pm
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6.1.2 48 BEECH STREET, WHITTLESEA - REQUEST FOR EXTENSION OF TIME TO
PLANNING PERMIT - MOTEL, FUNCTION CENTRE, RESTAURANT AND
CARETAKER'S HOUSE

File No: 707953
Attachments: 1 Locality Maps

2 Development Plans
Responsible Officer: Director Planning & Major Projects
Author: Planning Officer
APPLICANT: Mr A Kitchin
COUNCIL POLICY: Nil
ZONING: Rural Conservation Zone
OVERLAY: Rural Floodway Overlay
REFERRAL: Nil
RECOMMENDATION: That Council refuse an extension of time

REPORT

EXECUTIVE SUMMARY

An application has been received to extend a planning permit (No. 707953) allowing the use
and development of land at 48 Beech Street, Whittlesea for the purpose of a motel, function
centr e, restaurant and caretaker 60s tlkonmesneed
despite five previous extensions of time since the permit was initially granted in 2005 (over

12 years ago).

When the permit was initially granted the proposed use and development was discretionary.
However, the State Government subsequently included the land within a Rural Conservation
Zone (the current zone) as part its introduction of Green Wedge planning reforms. Under
these provisions the use and development is now prohibited.

Because of changed planning circumstances, and having regard to the number of extensions
previously granted, it is recommended that a further extension of time not be granted. The
permit holder will have an opportunity at a future date to make submissions regarding use
and development opportunities on the subject land as part of the ongoing Whittlesea
Township Structure Plan project.

SITE AND SURROUNDING AREA

The subject land (see Attachment 1) lies adjacent to the Whittlesea Township north of Beech
Street, Whittlesea. The land is approximately 420m east of the Church and Beech Street
intersection. The subject land comprises three vacant land parcels with a combined area of
2.6ha. The land is predominately cleared and vacant, containing pasture and wetlands.

The land abuts Church Street which is under the control of VicRoads and included in a Road
Zone Category 1. Land to the south of Beech Street is Crown Land comprising the existing
Whittlesea parklands. Land to the west comprises further Crown Land in the form a lineal
reserve containing Bruces Creek. Land to the west of this reserve comprises residential and
employment areas within the existing Township. The land to the east of the subject land
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comprises the Plenty River which flows southwards between the McPhees Road and Pings
Road reservations. Land further the east comprises the Whittlesea Showgrounds (also
Crown Land). Land to the north comprises further vacant Green Wedge land which is flood
affected and in private ownership.

The subject land forms an important confluence of the Plenty River and Bruces Creek and
historically the land has experienced significant flooding. A Rural Floodway Overlay extends
over the full extent of the subject land and adjacent land (including Beech Street and Yea
Road). During peak flood events, such as during a 1:100 year event, flooding and inundation
is to be expected as floodwaters associated with Bruces Creek, Plenty River and Scruby
Creek converge in proximity to the subject land and flow southwards. The floodplains are
significant for both their hydrological and environmental functions and for this reason the land
has been included in a Rural Conservation Zone.

While the entirety of the subject land is included within a Rural Floodway Overlay (RFO),
partial filling of the subject land in the late 1980s and early 1990s resulted in an elevated
area which has been assessed as extending slightly above the 1:100 year flood level.

In 1988 Council considered a planning scheme amendment to allow a petrol station, motel,
restaurant and shop on that part of the land that had been filled. At that time the zoning of
the land prohibited these uses. The amendment was not initially supported by Council but
later received support and the land was subsequently placed in a Special Use Zone as part
of Amendment L8 to the Whittlesea Planning Scheme following approval by the Minister for
Planning in 1989. Development opportunities were not taken up in the decade following this
approval and in 1999, as part of the approval of the new format Whittlesea Planning Scheme,
the land was placed in an Environmental Rural Zone. The RFO was also applied at this time.

BACKGROUND

The application was originally lodged in 2003 and at that time the land was included in an
Environmental Rural Zone that had broad discretion in terms of the range of uses that could
be considered under a planning permit. The uses permitted under the permit were
discretionary under this former zone. In 2004 (at which stage the application was still under
consideration) the land was changed to a Rural Conservation Zone as part of the State
Government 6s introduction of Green Wedge
allowed applications lodged prior to the introduction of the new zone to be considered under
the former zone provisions.

The planning permit was initially granted on 31 May 2005. Conditions of the permit require
amended plans to be submitted and set out the requirements of affected authorities. The
floodplain authority (Melbourne Water) consented to the application notwithstanding the RFO
extending over the land because it was satisfied that previous filling (and further filling
required as conditions under the planning permit) would allow the development to occur
above the applicable flood level. In a flood event the site will be isolated. An emergency
flood response plan is required as a condition of permit to address these circumstances.

Attachment 2 shows the plans submitted with the application (as no plans have yet been
endorsed). The permit provides for 32 proposed motel units. Patron numbers associated
with the function centre (which includes conference and reception facilities) are restricted to
133 people. Patron numbers associated with the restaurant are restricted to 80. The permit
required that the wetland component of the site development be fully landscaped and
embellished for conservation purposes and
from the date of this permit or such other

Condition No.54 of the permit provided an initial two year period to commence and complete
the development and a further two years to commence the use following completion of the
development. The permit was not acted on and the following provides a summary of the five
previous extensions which have been granted by officers.

1. Atwo year extension of time was granted on 30 March 2006 to allow commencement
on the basis that the land was in the process of being sold and there was insufficient
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time to comply with conditional requirements. The permit holder was also proposing
to further amend the permit to address concerns raised by Melbourne Water.

2. A further two year extension of time was granted on 10 March 2009 to allow
commencement because the permit holder (new landowner) was at that time in the
process of obtaining funding and a suitable operator to commence the project. The
permit was amended at the same time of this second extension to make minor
changes to the plans relating to the restoration of the wetlands.

3. A further two year extension of time was granted on 9 March 2011 to allow
commencement. The permit holder advised at this time that funding for the project
was still being obtained.

4. A further two year extension of time was granted on 18 March 2013 to allow
commencement. The permit holder advised at this time that he was engaging
consultants to address flood mitigation matters and required further time to address
these technical issues. As part of this request, Council officers wrote to Melbourne
Water who advised that it had no objection to the further extension request. The
permit holder was advised as part of this extension request that changed planning
circumstances may not be supportive of further extension of time requests.

5. A further two year extension of time was granted on 18 December 2014 (until 31 May
2017) to allow commencement. The permit holder at that time was investigating
opportunities for the rezoning of the land to allow residential development and aged
care accommodation. This proposal involved the provision and embellishment of
open space on the subject land and surrounding land. In relation to the proposal, the
landowner was advised that the further development proposal would need to be
submitted as part of the proposed Whittlesea Township Structure Plan project. In the
interim, applications for extensions of time could continue to be made (and
considered on their planning merits).

CURRENT PERMIT EXTENSION REQUEST

In early 2016 the permit holder sought assurances from Council in relation to a sixth permit

extension. At that time the land was for sale. Council officers advised the permit holder that

the request was premature and that consideration would only be given to a request either

three months prior to or following the most recent extended lapse date (31 May 2017).

Council officers also clarified previous correspondence to confirm that although the permit

was capable of being extended, this this not be taken as confirmation that a further extension

would be granted because any request would need to be subject to relevant planning
considerations. The permit holder was advised &
be made avail ableéto make submissions and have t
the Township review. 0

The current extension request was subsequently formalised through an application closer to
the extended permit lapse date. The application cites the delays in Township review project,
the earlier completion of flood modelling for the site and the merits of the proposal for the
Township. The previous reference to the permit being capable of extension until the
finalisation of the Township review has also been cited in support of the extension.

ASSESSMENT

The applicable principles for considering extensions of time have been established by VCAT,

are based on legal precedent and are applied by all councils. These tests are referred to as

the 6Kantord tests (named after t Tihee tests gujde | case
decisions and provide a degree of certainty for all stakeholders who may be affected by

decisions relating to the extensions of time. The tests are not definitive or exclusive but

provide guidance.
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It should be noted that there are no statutory provisions for notifying other affected persons
of extension of time requests. The advertising of the permit application over 12 years ago
did not generate any objections at that time.

The 6Kantord tests are set o hdading elvanvtothe t h
current application.

Whether there is a change of planning policy

At the time the application for permit was lodged the uses authorised under the planning
per mit wer e di scretionary (6Secti on Seheme.
However, during the consideration of the application in 2004 the zoning was changed by the
State Government to the current Rural Conservation Zone which placed the proposed uses

within a oO6prohibitedd (06Sect i onccuBdilas paraaf the us e

introduction of new 6Green Wedgebdé refor ms
However transitional provisions introduced at that time allowed the application proposal to be
considered on their merits under the former planning scheme provisions. The permit was
granted on this basis.

Under the current Rural Conservation Zone the use of land for all of the proposed uses

commen

us es

C @

nNtr oc

(other than for the caretakerd6s house component

restaurant is discretionary but only where used in conjunction with agriculture, natural
systems, an outdoor recreation facility, rural industry or winery which is not the case under
the current permit).

The change in zoning and the introduction of Green Wedge provisions constitutes a change
in policy that would normally act as a significant bar to any permit extension under the Kantor

tests. This test is not a complete fetter

however extenuating circumstances in support must be demonstrated. Officers have to date
been satisfied in relation to this test. However, with the passage of time the changes in
policy have become more pronounced. There are currently no proposed planning reforms
that would see the uses becoming discretionary once again.

The current Township review may result in changed planning circumstances for the land but
at this stage that outcome is still speculative and unknown. Any outcomes would need to be
subject to community and stakeholder consultation, preparation and exhibition of a planning
scheme amendment, possible consideration of submissions by an independent panel and
Ministerial approval. In addition, because the land is zoned Rural Conservation Zone and
located in a metropolitan Green Wedge, any Ministerial approval of planning scheme
changes would require ratification by both Houses of the Victorian Parliament. While for the
permit holder it is regrettable that the permit has not been acted on, the process has
commenced to formally review planning provisions in the Township and it will be appropriate
that any land use and development opportunities be considered afresh as part of this
process. This will ensure the site is considered in the context of the broader investigation
rather than on an ad hoc basis that could potentially prejudice future outcomes.

The permit has now been inconsistent with the changed policy context for a considerable
period and is no longer considered capable of meeting this test.

Whether the landowneri s seeking to 6warehouseb6 the permit

The permit has not been acted on over a significant period of time and evidence that the

o

permit is being O6warehoused6d is now evident.

investigation of other land use and development outcomes and to await the outcomes of the
Township review suggest that the permit is being warehoused. It is also noted that the land
has been offered for sale (for the second time since the permit was initially granted).
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Intervening circumstances bearing on the grant or refusal of the extension

Intervening circumstances relating to previous extensions have been set out earlier in this
report. The principle grounds relied on by the permit holder relating to the current (sixth)
request are the delays in progressing the Township review. As previously noted, it is not
known at this stage whether the review will recommend any planning outcomes relating to
the subject land at this stage. If changes are recommended, they will be subject to the
planning scheme amendment process. It is not considered to be an appropriate use of the
per mit extension provisions to keep an a
relating to land can be considered at a future date (as this would constitute a form of
6warehousingé).

The total elapse of time.

A period of 13 years has now elapsed since the permit was originally granted. The permit
was capable of being acted on following earlier extensions. Even taking into account the
complexity of the site, this period is now considered to be excessive. If the permit were not
to be acted on until the implementation of the Township review a period of at least 15 years
is likely to have elapsed.

Whether the time limit originally imposed was adequate.

The original two year period to commence and complete the development could be
considered in retrospect somewhat inadequate and a period of four years may have been
more appropriate. On the other hand, the permit holder was aware at an early stage that the
use had become a prohibited use and under these circumstances this should have been
taken as a signal that any commencement should occur promptly. The combined timeframes
from all extensions are considered more than adequate.

The economic burden imposed on the landowner by the permit.

This relates to the degree to which the permit is economically committed to the permit
proposal as a consequence of actions to give effect to the permit. No development has
commenced under the permit and no actions have been undertaken to have plans endorsed
under the conditions of the permit, including plans relating to amended site layout and
development (Condition No. 1), approval of a conservation, rehabilitation and management
plan (Condition No. 2), section 173 Agreements (Condition No. 3), landscape plans
(Condition No. 4) and other conditions specified by the relevant authorities. An application
for building approval has not been lodged.

While the permit holder has incurred costs in relation to the preparation of flood modelling,
this has been in part to inform other development opportunities and is, in any case, not
considered to be sufficient to justify a further extension of time.

The probability of a permit issuing if a fresh application be made

A new permit would not be issued if a fresh application were to be made because the uses
are now prohibited. Even if the uses were to be discretionary, the permit and its conditions
have become O6staled given the el apse of tlti
is considered the design of the facility has become dated given it is based on plans prepared
13 years ago. Issues relating to the vesting of substantial areas of land to Council for
management as conservation and open space reserves may also need review given the
period of time that has elapsed since the permit was issued.
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DECLARATIONS OF CONF LICTS OF INTEREST

Under section 80C of the Local Government Act 1989 officers providing advice to Council
must disclose any interests, including the type of interest.

The Responsible Officer reviewing this report, having made enquiries with the relevant
members of staff, reports that no disclosable interests have been raised in relation to this
report.

CONCLUSION

The purpose of limiting the life of a permit is to ensure that it does not become inappropriate
due to a change of circumstances. The changes to planning policy relevant to the permit
considered in this report are no longer supportive of the proposal. Council officers have
been very generous in allowing a number of extensions to allow the use and development to
commence. However, the timeframe since the permit was issued has now become
significant and the further extensions are no longer supported having regard to relevant tests.
For these reasons it is recommended that the current extension of time request not be
approved. The permit holder/ landowner will have an opportunity at a future date to make
submissions regarding use and development opportunities on the subject land as part of the
ongoing Whittlesea Township Structure Plan project.

RECOMMENDATION

THAT Council resolve to refuse the application to extend Planning Permit No. 707953

for the use and development of the land for the purpose of a motel, function centre,
restaur ant and caretaker os house at 48 B
applicant accordingly.
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