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You are advised that a Meeting of Council has been called by the Chief Executive Officer on 
Tuesday, 13 December 2016 in Council Chamber, 25 Ferres Boulevard, South Morang at 
6:30pm for the transaction of the following business. 
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CHIEF EXECUTIVE OFFICER 
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Note: 

At Councilôs discretion, the meeting may be closed in accordance with Section 89 of the 
Local Government Act 1989. The provision which is likely to be relied upon to enable closure 
is set out in each item. These reports are not available for public distribution. 
 
 
 

Question Time: 

During the meeting, Council will answer questions from residents and ratepayers.  Questions 
should be submitted in writing before the start of the meeting unless this unreasonably 
prevents or hinders you from participating. A Question Time form can be downloaded from 
Councilôs website and copies of the form are available at the meeting. 
 
Council is committed to ensuring that all residents and ratepayers of the municipality may 
contribute to Councilôs democratic process and therefore, if you have special requirements, 
please telephone the Governance Team prior to any Council Meeting on 9217 2294. 
 
 

Large Attachments: 

Where large attachments form part of the Report, due to the size of the attachments ï a copy 
has not been provided in the Agenda document  

Copies of these attachments are available for inspection by the public at the following 
locations: 

a) Council offices at 25 Ferres Boulevard, South Morang; and  

b) Whittlesea City Councilôs internet site ï www.whittlesea.vic.gov.au 
 

  

http://www.whittlesea.vic.gov.au/
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1. OPENING  

1.1 MEETING OPENING AND PRAYER 

The Chief Executive Officer will open the meeting with the reading of the prayers: 
 
Almighty God, we humbly beseech thee, to vouchsafe thy blessing upon this council.  
Direct and prosper its deliberations to the advancement of thy glory and the true 
welfare of the people of the Whittlesea City Council. 
 
Our father who art in heaven, hallowed be thy name, Thy kingdom come, Thy will be 
done in earth as it is in heaven. Give us this day our daily bread and forgive us our 
trespasses as we forgive them that trespass against us; and lead us not into 
temptation but deliver us from evil, For thine is the kingdom, the power and the glory, 
for ever and ever. 
 
Amen 
 

1.2 ACKNOWLEDGMENT OF TRADITIONAL OWNERS STATEMENT 

The Mayor will read the following Acknowledgement of Traditional Owners Statement. 
 
On behalf of the Whittlesea City Council I recognise the rich Aboriginal heritage of 
this country and acknowledge the Wurundjeri Willum Clan as the traditional owners of 
this place. 
 

1.3 PRESENT 

2. APOLOGIES  

3. DECLARATIONS OF INTEREST  

4. CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

Ordinary Meeting of Council held 22 November 2016  
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5. CONSIDERATION AND ACTION ON PETITIONS AND JOINT LETTERS 

5.1 PETITIONS 

5.1.1 PETITION - RIVERSIDE COMMUNITY ACTIVITY CENTRE (RCAC) 8 
DOREEN ROGEN WAY, SOUTH MORANG  

File No: . 

 

A petition from 53 residents and Friends of South Morang (FOSM) Inc members 
objecting to Planning Permit 705556 at Riverside Community Activity Centre (RCAC) 
8 Doreen Rogen Way, South Morang from FOSM, Trevor Carroll. 
 

RECOMMENDATION 

THAT Council resolve to receive the petition from objecting to Planning Permit 
705556 and a report be prepared. 
 

  

5.2 JOINT LETTERS 

NIL REPORTS  
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6. OFFICERS' REPORTS 

6.1 PLANNING AND MAJOR P ROJECTS 

6.1.1 41 TILBURY STREET, THOMASTOWN - REQUEST FOR EXTENSION OF TIME 
TO PLANNING PERMIT - CONSTRUCTION OF THREE DWELLINGS  

File No: 714341 

Attachments: 1 Locality Maps   
2 Development Plans     

Responsible Officer: Director Planning & Major Projects  

Author: Planning Officer     

 

APPLICANT: J Khneisser 

COUNCIL POLICY: Housing Policy 

ZONING: General Residential 

OVERLAY: Development Contributions Plan (Schedule 3) 

RECOMMENDATION:          That Council refuse an extension of time 

REPORT 

EXECUTIVE SUMMARY 

An application has been received to extend a planning permit (No. 714341) allowing the 
construction of three double storey dwellings at 41 Tilbury Street, Thomastown. The 
application seeks to extend the time for the commencement of the development.  The permit 
was originally granted on 28 February 2014 under delegation by officers (as no objections 
were received).  There have been no previous extensions granted.  The permit expired on 28 
February 2016 as development had not yet commenced.  An extension request was received 
within the allowable six month period following the lapse date. 

At its meeting on 30 August 2016 and prior to this application being determined under 
delegation, Council resolved to make amendments to its Instrument of Delegation to require 
that requests for extensions of time to planning permits under section 69(2) of the Planning 
and Environment Act 1987 be determined by Council where planning circumstances have 
changed since the grant of a permit or where there is a recommendation by officers to refuse 
an extension. 

This report recommends that the extension of time relating to the subject permit be refused 
as it is unlikely that if a fresh application were to be made for the same development a further 
planning permit would be granted. 

The changed circumstances set out in this report relate to Councilôs Housing Diversity 
Strategy.  The outcomes of this Strategy now form part of the Whittlesea Planning Scheme 
and provide direction on preferred housing character in different parts of the municipality.  
Under the Strategy the subject land is now classified as óSuburban Residentialô in which 
preferred housing is to be characterised by standard density housing such as single 
dwellings and dual occupancies.  The development approved under the Permit has been 
assessed as potentially being inconsistent with this preferred housing and character.   
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SITE AND SURROUNDING AREA 

The subject site is formally described as Lot 1 on Plan of Subdivision 122727 and more 
generally known as 41 Tilbury Street, Thomastown. The site is located on the north side of 
Lanark Street, approximately 100m south of Main Street, Thomastown (see Attachment 1).  
The site is an irregularly shaped allotment that is relatively flat and has a total site area of 
723m2.  The site is encumbered along the length of the rear west boundary by a 2.4m wide 
easement and along the length of the north side boundary by a 1.8m wide easement. 

The site contains a single storey brick veneer dwelling and vehicular access is provided via 
an existing concrete crossing located within the southwest corner of the land. 

The surrounding area is generally characterised by single storey brick veneer dwellings.  
There are also a number of dual occupancy developments within the immediate surrounds 
and particularly along Northumberland Drive.  West of the site is the Findon Creek Park and 
Darebin Creek. 

BACKGROUND 

Planning Permit No. 714341 was granted on 28 February 2014 authorising the construction 
of three double storey dwellings (see Attachment 2).  The application was issued under 
delegation by officers as no objections were received.   

Condition No. 20 of the Permit states: 

In accordance with the Planning and Environment Act 1987 a permit for the 
development expires: 

(a) the approved development is not started within 2 years of the date of this permit; 
or 

(b) the approved development is not completed within 4 years of the date of this 
permit. 

The Responsible Authority may extend the periods referred to if a request is made in 
writing. This request must be made before or within 6 months after the permit expiry 
date where the development has not yet started and within 12 months after the permit 
expiry date where the development allowed by the permit has lawfully started before 
the permit expires.  

Development under the Permit did not commence prior to the Permit lapse date and no plans 
have yet been endorsed or drainage contribution plans paid. 

CURRENT PERMIT EXTENSION REQUEST 

The applicant seeks an extension of two (2) years from the current Permit lapse date (28 
February 2016) to commence and complete the development due to family and financial 
reasons.  

ASSESSMENT 

When the permit was issued on 22 February 2014 the land was located in a Residential 1 
Zone.  In October 2015 Amendment C181 was approved by the Minister for Planning which 
introduced the new Statewide reformed residential zones to all established areas within the 
Whittlesea Planning Scheme.  Amendment C181 also included Councilôs adopted Housing 
Diversity Strategy (HDS) within the Municipal Strategic Statement (which forms part of the 
Planning Scheme).  In particular, Clause 21.09-4 was introduced to define residential change 
areas and the preferred housing character within these areas.  The subject land was 
included in a óSuburban Residentialô change area in which preferred housing is to be 
characterised by standard density housing comprising single dwellings and dual 
occupancies.   
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The HDS sets out óKey Design Principlesô that encourage separation of dwellings at ground 
level, increased areas of private open space and provision for significant landscaping 
including canopy trees.  Building heights are to reflect existing suburban scale and character. 

The proposed development (see Attachment 2) is for three double storey dwellings (the two 
rear dwellings are to be attached). The proposed development is not considered to be 
consistent with the Key Design Principles for the Suburban Residential change area. While 
the secluded private open space for each proposed dwelling is compliant with Clause 55.05-
4 of the Whittlesea Planning Scheme, the Key Design Principle requiring an increased area 
of private open space to allow for significant landscaping, including the provision of larger 
canopy trees cannot be adequately provided. The current layout of the development restricts 
the ability to provide significant landscaping, particularly within the secluded private open 
spaces of the rear dwellings (side and rear setbacks). Under the current plans, canopy trees 
would be generally restricted to the front setback.   

The applicable principles for considering extensions of time have been established by VCAT, 
are based on legal precedent and are applied by all councils.  These tests are referred to as 
the óKantorô tests (named after the legal case which introduced them).  The tests guide 
decisions and provide a degree of certainty for all stakeholders who may be affected by 
decisions relating to the extensions of time. 

It should be noted that there are no statutory provisions for notifying other affected persons 
of extension of time requests. 

The óKantorô tests are set out below with comments under each heading relevant to the 
current application. 

Whether there is a change of planning policy 

The change in policy brought about by the approval of Amendment C181 and the 
introduction of the HDS and associated changes to the Local Planning Policy Framework 
have been discussed previously in this report.  The changed policy context is no longer 
supportive of the current proposal.  These policy changes were exhibited and adopted after 
the permit was originally approved in 2014 and Amendment C181 was gazetted over a year 
ago in October 2015.  

A change in planning policy does not prohibit a permit being extended and the context of the 
site may be taken into account.  Where there are already examples of medium density 
development that may be non-compliant with a recently introduced change to the planning 
provisions, a responsible authority may exercise its discretion to extend a planning permit if 
other tests can be reasonably met.  However, in cases such as this, where the surrounding 
area is broadly consistent with the proposed change in policy, an extension of time should 
not be supported because it would potentially result in a development outcome that is 
inconsistent with both the existing and preferred character of the area. 

Whether the landowner is seeking to ówarehouseô the permit 

There is no evidence that the permit holder is seeking to ówarehouseô the permit (i.e. not 
intending to act on the permit in the foreseeable future). 

Intervening circumstances bearing on the grant or refusal of the extension 

There are no intervening circumstances bearing on the grant or refusal of the extension other 
than the permit holderôs own family and financial situations. It is the view of officers that these 
intervening circumstances provide insufficient justification for allowing an extension of time 
when weighted against other more critical planning criteria. 

The total elapse of time 
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A period of two years has elapsed since the permit was initially granted in 2014. 

Whether the time limit originally imposed was adequate 

The time limit imposed was reasonable.  The permit holder was given the benefit of a 
standard two year commencement period. 

The economic burden imposed on the landowner by the permit 

This relates to the degree to which the permit holder is economically committed to the permit 
proposal as a consequence of actions taken to give effect to the permit.  No development 
has commenced under the permit, nor have plans been submitted for endorsement or 
required contributions paid.   

The probability of a permit issuing should a fresh application be made 

Under the HDS the site is located within the Suburban Residential change area. This change 
area nominates the preferred housing type as single dwellings and dual occupancies. There 
is no certainty that the permit for the construction of three new dwellings would be granted on 
the subject land should a fresh application be made. Based on other similar decisions 
recently made by VCAT, it is likely that this application would be refused based on the 
changed planning zone and policy.   

In a recent VCAT decision (23 June 2016) (Alliance Property Solutions v City of Whittlesea 
P467/2016), a senior legal member (H. McM. Wright QC) refused an application for review of 
an extension of time request similar to the current application.   

This matter related to permit that had been granted for three dwellings on a 773m2 lot at 16 
Hall Street, Epping (also subject to a óSuburban Residentialô change area introduced by the 
HDS).  The Tribunal stated in this recent case that: 

The two Kantor tests of relevance in this case are: 

¶ whether there has been a change of planning policy; and 

¶ The probability of a permit issuing should a fresh application be made. 

The two tests are related in that the planning policy will be a major determinant as to whether 
the permit would issue on a fresh application. 

éé. 

The Tribunal is of the opinion that in cases where there is a real and substantial 
divergence of opinion as to the planning merits of a new application it is not appropriate 
to resolve the debate on an application for an extension of time of the existing permit.  At 
this stage it cannot be said that the Kantor test regarding the probability of a permit 
issuing should a fresh application be made is satisfied.  On the other hand if a fresh 
application is made what is presently speculation will be translated into actuality. 

éé. 

é.in cases where the use or development is still permitted the prudent course is to see 
whether it, of some modification of it [the development] will be permitted. 

éé. 

In the ever changing kaleidoscope of planning policy and planning controls it should 
never be assumed that a permit will be extended. 

DECLARATIONS OF CONFLICTS OF INTEREST  

Under section 80C of the Local Government Act 1989 officers providing advice to Council 
must disclose any interests, including the type of interest. 
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The Responsible Officer reviewing this report, having made enquiries with the relevant 
members of staff, reports that no disclosable interests have been raised in relation to this 
report. 

CONCLUSION 

The purpose of limiting the life of a permit is to ensure that it does not become inappropriate 
due to a change in circumstances.  The HDS was introduced into the Whittlesea Planning 
Scheme subsequent to the issue of the permit.  These changes in policy suggest that it 
would be unlikely that the current proposal would be supported if a fresh application were to 
be made.  On these grounds it is recommended that the extension of time be refused.  The 
applicant is not prevented from making a further application for medium density development 
on the land which complies with current planning provisions. 

 
 

RECOMMENDATION 

THAT Council resolve to refuse the application to extend Planning Permit No. 714341 
for the construction of three double storey dwellings at 41 Tilbury Street, Thomastown 
and advise the applicant accordingly.  
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